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RE: Pagt Helena Site: DProcess Ponda Consent Decree

Dear Sandra:

Based upon our initial reviaw of EPA'a proposed consent
decrae ("tha conmant dacree" or "the dacrae") for the Process
Ponds cperable unit at tha Fast Helena Site ("the Site") Asarce
has identified several provisions that cause us concern. The
purpese of this lettar (s to bring these general concarns to your
attention so that all parties will be fully prepared t¢ discuss
them at our meeting scheduled for April 18, 1990.

This letter s ret intended to be Asarco's response to EPA's
Special Notica letter. As required by the Special Notica lettar,
a mora detailed, paragraph by paragraph discussioen of tha
individqual provisicns of the dacree will accompany the letter
satting forth our good faith offer to conduct and finance the
necessary remedial design/raeamedial acticn for tha Process Ponds
cperable unit,

Thae Site naxe im "East Helena Site," which was listed

on the National Priorities List on Septanmbar 21, 1584, 45 Fed.
Reg. 37070, 37083.
2. Section V of the decres requires EPA's prior approval

of "mll activities carried out at tha Site." Asarce has expended
substantial time and rescurces to install the new above-ground
storage tanks at Lower Laka, to initiata excavation of sediments
in areas surrounding the speiss pit and pend and to construct an
above=ground tank te replaca the speiss granulating pond.
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Although Asarco assumed some risk in performing these renadial
activities prior to the lasuance of the Process Pond Record of
Decision ("ROD"), these remedial activities were parformed in
accordance with tha gubsequent ROD and all applicable er relavant
and appropriate requirements. Because 2PA was fully aware of
thase activities and tacitly approvad tham, Asarco balieves that
EPA should now expressly approve this alraady=-completad werk.

3, The decras states that the defandantg will be
responsible for attaining additional or more stringent applicable
or relevant and appropriate requirements (ARARS) if the ARARs
change during tha course of remedial activitias, Ths revised
NCP, issuad on March 8, 1950 and affective April 9, 1990,
raquires that ARARs be "frozen" at the time the ROD is signed.
Therefors, IPA's own requlations require the defendants to attain
only those ARARS sat &ut in the ROD.

4, Ralatad to ARARa, the decree requizres the dafandants to
achieve the more stringent remediation lavel should the ROD and
the Work Plan differ in the level each provides, Any diffesrencas
in remediation levels betwaen the ROD and the Work Plan should be
identified and resolved prior to the execution of this decras,
theredy elininating potential problems and ensuring that tha
remediation levels specified by both the ROD and the Work Plan
are gonsistent. If this is not possibla, the ROD should Be the
governing decument for ramediaticn lavels.

5. Sectien VI requires the defandants te conduct all
aotivitias and perform all werk under the terms of the decree in
accordance with state and federal laws and regulations, as well
a8 EPA quidance. Asarce objects to the applicability of EPA
guidance to the activities and work performad under the terms of
this decree. EPA guidance is not legally binding on sither EPA
or the defendants and is therefore inappropriate for inclusion 4in
the oconsent decraas.

6. Asarce objacts to the provision rvequiring defendants
obtain financial assurance on or before the effaective date of the
decree; this requirement is overly burdensome, unnecesgary for a
company with Asarco's financial stability, and may be impossible
to satiszty.

Of equal concern are the amounts of insurance coverage
required by the proposed decree as well as all contractors
performing werk pursusnt to the decres. The required amounts are
excessive and would preclude Asarco from obtaining contracters to
parform the remedial activities. Adecuate protection for the
United Statas against liability arising out of the acts of the

defendants or their contrastors can be obtained without such
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prohibitively high amounts of ingurance coverage. Furthay, such
an insurance requirement i{s duplicative of the financial
assurance requirement and may therefore be unnacessary.

I While Asarco recognizes the need te aveid unwvarranted
delays in the implementation of the decree and to axpedite the
successful completion of all remedial activities, the time limits
{imposed by the decree are simply unrealistic. EPA nust extend
the decree's time limitations ¢t allow sufficient time to respond
to EPA noticas, to provide raquired reports or to challenga EPA's
assessmant of costs, contractors or panalties. Under the
decree's current tinme limitations, Asarco will be subject to
panaltias not for failing to comply with legitimate remedial
requirements, but for missing artificial deadlinas.

Further, the decraae's reporting requirements are
particularly hg;ggg%g%g and serve ne appsrent purpose., Under the
terms of thae curren ministrative Order on Consent entared into
betwaan EPA and Asarce to conduct the RI/FS, Asarco already
prepares and submite bi-monthly prograess reports to EPA. This
dacree's raquirement for detailed monthly progress reports as
well as daily and weekly construction raperts is unnecassary,
duplicative and overly burdensome. Written bi-monthly reports
have thus far proved adagquate tco advise EPA of activitiss at the
Site; therefors, Asarce proposes to continue reporting at the
sane interval.

8, The proposed decrse raguires ths defandants to employ a
fulletime, on-site inapacter and a Froject Coordinator both of
whose responsibilities are to coversee the implamantation of the
dacres. Reguiring defendants to employ two individuals te
perform identical tasks i{s unnecessary and wasteful of time and
regources. The duplication of oversight responsibpllity would
alse complicate and confuse an already complex remedlation and
inplementation procesas.

9. The provisicn governing the authority of the On-Scene
Coordinater ("08Q") te initiata response actions is vague and
ambiguous and should be clarifisd to make clear the Q8C doas not
have authority to demand additienal work be perfornmed under the
guise of a response action.

10, Amarce i8 unawars of any EPA authority that requires
establishing a central documant ¢ontroel system and preparation of
inventories of the documents contained in the central filae avery
six months. Further, EPA has provided no gitation which purports
to grant it the authority to require tha eatablishment of an
mautomated data management system” to fulfill its documentatlen
and record retention requireamenta. While EPA may have the
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authority to require the defendants to haintain appropriate
records related to the work performed under the terms of the
decrea: EPA does not have the autherity to mandate thoss racords
be aither maintainad er retained by way of an expenaive
computerized data management system., Asarce objects to this
overreaching provisien,

11. With respect to past rasponse costs, the language of
the proposed dacrea weuld requizre the defendants to waiva thaeir
right to demand satiafactory documentation {rom EPA for those
cests. Asarce has both & legitimate and a legal right to require
EPA to suppert its demand for past rasponss costs with
satisfactory documentation. Asarco will not waive those rights,
and should net be axpected te waive them in order to pregent an
accaptable good faith offer.

12. The stipulated penalty provisions of the proposed
decres contain a number of inappropriate requirements. In the
first inatance, the panalties themselves ars excessiva, becth in
amount and in circumstances where thay may k¢ assessed. Thess
excessive penaltims fail to take inte account the willingness of
Asarco to work coeperatively with EPA to implement the PFrocess
Ponds ROD, as well as ¥ecegnize the successful working
ralationship we have davaloped over the past several years. No
valid purpose is served by attampting to apply such obviously
punitive penalties, In addition, penalties should not begin to
accrue until any dispute regarding the impesition or amount of an
assassad penalty is resolved according to the decree's dispute
resolution provisicns or some additional time is provided for
roviainz documents. Further, the stipulatsd penaltias should not
be permitted to exceed an agreed upon maximum daily penalty.
Finally, Asarco is not aware of any EPA authority vhich would
permit the Agency to impose a "mandling charge" on overdue
penaltias or a six percant "penalty charge", EPA's authority is
limited to assessing civil penaltims as definad by CERCLA and fer
failure or rafusal to comply with any term or cendition of the
decreé. Thess two chargas should be removed from the decree
since EPA lacks authority to impose such charges.

13, The Eorgs Maieurs provision that requires the
defendants te netify EFA of any circumstances comstituting a
force majeura within 24 hours is unrealistic and probably
unattainable. Unfortunatsly, the timing and duration of an event
or cirecumstance which either delays or prevents the complation of
a task required undey tha decree is not always within Asarco's
ability to contrel. As a result, the notification time period
must be inmcreased to allow adequate tima for dafandants %0
svaluate all legitimate circumstances which might conatitute &
force majeure. Under the proposed language, Asarco would be
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forced to engage in unnecessary reporting simply to ensure that
p:gper notice was givan in order to protect a claim of a force
majaure,

14, Asarco objects to the provisions of tha prepossd decree
which limits its ability te cenvey real property subject to the
terms of this decrese.

15. Asarco objects to the provision under which they are
deamed to have waived any evidentiary objecticn to the
admisgibility of data generated by EPA. According to the terza
of the Administrative Order on Censent govarning the RI/FS, EPA
and Asarco hava alrsady waived their rights to object to the
admissibility or authenticity of data ganerated by one another
during the RI/FS process. An additional agreement in which thasa
parties agrese to waive their evidentiary objections is

duplicative and unnecessary.

16, The United States should also. agree to hold harmlass
and indemnify Asarco from all claims which arise from the acts or
omissions of the United States, its agents, contractors,
consultants, and employaes in carrying out the work required by
or undertaken pursuant te any provision of this decree,

17. The requirement that any and all reports submitted to
the United States pursuant to the dacreae be aaccompaniad by the
cartified stateament of a responsible corporate officar is
overreaching., EPA has cited no authority which rc?uirel this
certification. Nor nas EPA provided any valid justification for
imposing such an onercus raequirement. 1In the absence of any
authority or justification, Asarce objects to this provision.

18. Asarco objects to the decree binding Dirsctors ot
Asarco in thair individual capacities.

19, AS&Ico objects to the arbitrary and capricious standard
of review and the limitation of any review te the adminlastrative
record for dispute resolutions and stipulated penalties.

20, Asarco objects to periodic audits of laboratories as
unnecessary, Existing laboratory certification grocesuau should
be SUPLiCLent to satisfy EFA as to the capabilities of individual

laberatories.

21. A covenant not o sue should also be included in this
decree., ASArco will provide proposed language for such a
provision at the meeting on April 18, 1990.
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As mentioned above, this latter does not include all of
ABArco's commants with reapact to the propesed consent decrese.
It does, however, address cartain issues which Asarco beliaves
may presant cbstacles to achieving a good faith offerx.

Finally, Asarcoe has raquestad detailed documentation to
support EPA's requeast for paypent of past responsa costs. EPA
has provided limited docunentation to date and indicated
additional decumentation will boeg:ovidod as it becocaes
available. Asarco le concerned at sufficient decumentation
will not be provided by EPA {in tine to neet the ugconinq May 1,
1990 date for presenting a good faith offer. It i8 eritica
Asarco recaive this infermation as goon as possible,

Flease call us with any guestions you night have. We look
forward to mssting with yeu on April 18, 1990 to further discuas
cthase issues.

§incerely,

L}

Cynthia 8™ Leap
Peter W, Downing
for Holland & Hart

CSL/PWDils

ce: Michael Goodstein, Esq.
Mr. J. Bryan Davis
Wwilliam ©. Hart, Fsq.
¥r. Jon €., Nickel
Michael R. Thorp, Esq.
Robert W, lLawrence, £aq.
Frank H. Morisen, Eaq.
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